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BEFORE THE ENVIRONMENTAL APPEALS BOARD 

 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

 
WASHINGTON, D.C. 

 
In the Matter Of:  
 
Humboldt Bay Repowering Project   
 

)
)
)
)
)
)
)
)
)

PSD Appeal No. 08-08 
 
INTERVENOR PACIFIC GAS AND 
ELECTRIC COMPANY’S 
OPPOSITION TO PETITION FOR 
REVIEW AND MOTION FOR 
SUMMARY DISPOSITION 
(DISMISSAL) 

 
Petitioner Rob Simpson (“Petitioner”) has filed with the Environmental 

Appeals Board (“EAB”) a Petition for Review challenging the Prevention of 

Significant Deterioration (“PSD”) permit for the Humboldt Bay Repowering Project 

issued by the North Coast Unified Air Quality Management District (“North Coast 

District”).  As described below, the North Coast District’s PSD permitting program is 

included in the EPA-approved California State Implementation Plan (“SIP”), which 
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means that PSD permits issued by the North Coast District are considered state-

issued permits for the purpose of EAB review.  Since the EAB has jurisdiction only 

over appeals of federally-issued PSD permits, the EAB does not have jurisdiction 

over this matter and should dismiss the Petition.  Although it is unclear from the 

Petition, Petitioner may also have raised appeal issues with respect to the Title V 

operating permit for the Humboldt Bay Repowering Project.  Any such appeal 

should also be dismissed, as the EAB does not have jurisdiction to hear appeals of 

state-issued Title V permits. 

 Mr. Simpson’s Petition for Review challenges both the PSD permit 

issued to PG&E by the North Coast District for the Humboldt Bay Repowering 

Project and certain permitting actions taken by the Bay Area Air Quality 

Management District and/or California’s State Energy Resources Conservation and 

Development Commission (“California Energy Commission”) with regard to the 

Russell City Energy Center.  PG&E’s arguments herein are addressed solely 

toward those elements of the Petition for Review that pertain to the Humboldt Bay 

Repowering Project and that are included in PSD Appeal 08-08. 

We note that although the EAB has no jurisdiction to hear the instant appeal, 

remedies are available under California law for aggrieved parties who participated 

in the permitting process before a local air district or the California Energy 

Commission.   

LEGAL ARGUMENT 

I. STATUTORY  AND REGULATORY FRAMEWORK FOR THE NORTH 

COAST DISTRICT’S PSD PERMITTING PROGRAM 

A. The PSD Permit Program.   

The Clean Air Act gives states the primary responsibility for attainment and 

maintenance of the national ambient air quality standards (“NAAQS”).  Clean Air 

Act (“CAA”) §§ 107(a), 110; 42 U.S.C. §§ 7407(a), 7410.  Each state is required to 

adopt and submit to the U.S. Environmental Protection Agency (“EPA”) for 
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approval a State Implementation Plan that provides for the attainment and 

maintenance of the NAAQS within its borders.  In California, responsibility for 

developing and implementing plans, rules and regulations for stationary sources of 

air pollution, as necessary to meet federal SIP requirements, has been assigned by 

law to local and regional air quality management and air pollution control districts.  

See, e.g., California Health and Safety Code § 39002.  For district rules and 

regulations to become part of the SIP, they must be approved by the California Air 

Resources Board and then submitted to EPA for its approval.  Once the SIP is 

approved by EPA, it is enforceable under federal law.  42 U.S.C. § 7413.   

The Clean Air Act includes specific provisions aimed at keeping “clean air” 

areas – so-called “attainment” areas, where the air quality is better than the 

national ambient air quality standards – clean.  These aims are reflected in the 

Prevention of Significant Deterioration of Air Quality provisions, which were added 

to the Clean Air Act in 1977.  EPA’s regulations governing state and local adoption 

of PSD permitting programs for SIP purposes, and establishing the federal PSD 

permitting program, are codified at 40 C.F.R. §§ 51.166 and 52.21, respectively.  

PSD permit requirements apply to new major sources or major modifications of 

existing sources of those pollutants for which the area where the source is located 

is designated “attainment” or “unclassifiable” for the relevant NAAQS.  Sources 

subject to PSD permit requirements must (1) install the “best available control 

technology” and (2) prepare an air quality impact analysis, in addition to satisfying 

other requirements.   

The PSD program does not prevent sources from increasing emissions.  

Instead, PSD is designed to protect public health and welfare and insure that 

economic growth will occur in a manner consistent with the preservation of existing 

clean air resources and assure that any decision to permit increased air pollution is 

made after careful evaluation of all the consequences of such a decision.   
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B. The North Coast District Has a SIP-Approved PSD Permitting 

Program.  

The Clean Air Act and EPA regulations provide authority for EPA and state 

and local air agencies to issue PSD permits under different legal mechanisms:  

(1) A regional EPA Office may issue PSD permits pursuant to a delegation 

from the Administrator (40 C.F.R. § 52.21(a)(2)(iii); 40 C.F.R. § 52.21(u)); 

(2) EPA may delegate EPA’s permitting authority to a state or a local air 

quality agency under a contractual “delegation agreement” (40 C.F.R. § 52.21(u)); 

or 

(3) a state or local air quality agency may submit a PSD program to EPA for 

approval as a SIP amendment, such that once the SIP amendment is approved, 

the state or agency has independent authority to issue PSD permits.  CAA §§ 110, 

161; (42 U.S.C. §§ 7410; 7471). 

In accordance with the third option, the North Coast District submitted to 

EPA a SIP amendment request for its PSD permitting program and subsequently 

received approval from EPA to issue PSD permits.1  See Notice of Proposed 

Rulemaking, 48 Fed. Reg. 28290 (1983); Notice of Final Rulemaking, 50 Fed. Reg. 

30941, 30943 (1985),2 attached hereto as Exhibits 1 and 2, respectively.  The 

North Coast District’s PSD permitting process is therefore an “approved program” 

under EPA regulations.  See 40 C.F.R. § 124.41 (an “approved” program means a 

                                            
1  EPA approved the PSD rules for North Coast District, but retained PSD 

permitting authority in certain limited circumstances: (i) Those cogeneration and 
resource recovery projects which are major stationary sources or major 
modifications under § 52.21 and which would cause violations of PSD 
increments;  (ii) Those projects which are major stationary sources o[r] major 
modifications under § 52.21 and which would either have stacks taller than 65 
meters or would use “dispersion techniques” as defined in § 51.1;  (iii) Sources 
for which EPA has issued permits under § 52.21.   40 C.F.R. § 52.270(b)(2).  
None of these reservations of authority apply here.  See Declaration of Gary S. 
Rubenstein, submitted herewith.  

2  “In this notice, EPA is taking two actions: 1.  EPA is approving the North Coast 
Rules under Section 110 of the Clean Air Act and Part C, Subpart 1 (PSD) and 

(continued…) 
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State implementation plan providing for issuance of PSD permits which has been 

approved by EPA under the Clean Air Act and 40 CFR part 51.”) 

C. The Humboldt Bay Repowering Project Requires a PSD Permit.   

The Humboldt Bay Repowering Project is located in the City of Eureka, 

Humboldt County, California.  The facility is a load following power plant consisting 

of ten natural gas-fired Wartsila 18V50DF 16.3 megawatt reciprocating engine-

generator sets.  Because Humboldt County is an attainment area for ozone and 

particulate matter (PM10) and the Repowering Project emissions will exceed the 

significant net increase thresholds of 40 C.F.R. § 52.21(b)(23)(i) for reactive 

organic compounds and PM10, the project is a major modification to an existing 

major source and a PSD permit was needed.  PG&E began the permitting process 

by submitting an Application for Certification to the California Energy Commission 

on September 29, 2006, and by submitting an application dated September 29, 

2006 to the North Coast District.   The North Coast District granted a PSD permit 

as part of the “Title V Federal Operating Permit; NCUAQMD Permit to Operate and 

Final Determination of Compliance” for the Humboldt Bay Repowering Project 

issued on April 14, 2008.  The California Energy Commission approved a state 

license for the Project on September 24, 2008.     

II. AN APPEAL OF A PSD PERMIT ISSUED UNDER AN “APPROVED 

STATE PROGRAM,” SUCH AS NORTH COAST DISTRICT’S SIP-

APPROVED RULES, IS NOT WITHIN THE JURISDICTION OF THE 

ENVIRONMENTAL APPEALS BOARD 

The jurisdiction of the Environmental Appeals Board is established by 

regulation, with appeals from permit decisions governed by 40 C.F.R., pt. 124.3  

Part 124 establishes the procedures for issuing, denying, modifying, revoking and 

                                            
(…continued) 

is incorporating them into the California State Implementation Plan (SIP)….” 
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reissuing, or terminating EPA-issued RCRA, UIC, PSD, and NPDES permits.  40 

C.F.R. § 124.1(a).  It also establishes procedures applicable to certain state-

administered permit programs.  As relevant here, section 124.1(e) specifically 

states that “Part 124 does not apply to PSD permits issued by an approved State.”  

“An approved State is one administering an approved program.”  “Approved 

program means a State implementation plan providing for issuance of PSD permits 

which has been approved by EPA under the Clean Air Act and 40 CFR Part 51.”  

40 C.F.R. § 124.41.  In the preamble to the final Part 124 regulations, EPA 

explained:  

… [P]rocedures for permit decisionmaking are established for the above four 

programs, and for 

·The Prevention of Significant Deterioration (PSD) program under the Clean 

Air Act, where this program is operated by EPA or a delegated State Agency 

under 40 CFR 52.21[u]4; these procedures do not apply to PSD permits 

issued by States to whom administration of the PSD program has been 

transferred.  

45 Fed. Reg. 33290 (May 19, 1980) (emphasis added). 

Two previous Environmental Appeals Board decisions concur in this 

interpretation.  In the matter of In re Carlton, the EAB confirmed that its jurisdiction 

is limited to review of permits issued under a federal PSD program.  Illinois, where 

the Carlton power plant was located, did “not have a PSD program approved as 

part of its SIP and, as such, the PSD program in Illinois is a federal program.”  In re 

Carlton, Inc. North Shore Power Plant, PSD Appeal No. 00-09, (E.A.D. 690, 693).  

                                            
(…continued) 
3  See also Environmental Appeals Board Practice Manual (June 2004), at p.2.  
4  The C.F.R. reference is to section 52.21(v), which appears to be a 

typographical error since subsection (u) is titled “Delegation of authority” and 
addresses that topic, while subsection (v) is titled “Innovative control 

(continued…) 
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“More generally, permit appeals under 40 C.F.R. pt. 124 are limited to the federal 

permitting programs listed therein, including appeals of permits issued under the 

federal PSD program.”  Id. at 692-693.  In re Carlton makes clear that it is improper 

for the EAB to assert jurisdiction to review a permit issued pursuant to a properly-

approved state permit program.  

 Another EAB opinion, In the Matter of Alcoa-Warrick Power Plant, PSD 

Appeal No. 02-14, March 5, 2003, Unpub.Op., is consistent.  In the Order Denying 

Petition for Review in Alcoa-Warrick, the EAB granted the motion for summary 

disposition filed by Indiana Department of Environmental Management, Office of 

Air Quality (“IDEM”) on the grounds that the Board did not have jurisdiction to 

review the permit at issue because it was not a PSD permit.  While not identical to 

the situation currently before the EAB, footnote 2 of the Order is instructional in this 

instance:  

Indiana has not been approved by EPA to issue PSD Permits because 

Indiana’s Clean Air Act State Implementation Plan (“SIP”) does not include 

approvable procedures for issuing PSD permits, rather, IDEM acts as EPA’s 

delegate in implementing the Federal PSD program.  See 40 C.F.R. 

§§ 52.21(u) and 52.793; 46 Fed. Reg. 9580, 9583-84 (Jan. 29, 1981) 

(delegation of PSD authority to Indiana).  PSD permits issued by IDEM are 

considered EPA-issued permits for purposes of federal law, and are subject 

to review by the Board pursuant to 40 C.F.R. § 124.19.  [citations excluded]  

…  In contrast, in circumstances in which a state’s PSD program has been 

approved as part of its SIP, permits issued under the state program are 

considered creatures of state law, not federal law, and are thus reviewable 

under the state system of review rather than by this Board.  Id., at fn.2. 

                                            
(…continued) 

technology.” 
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(emphasis added). 

 As noted above, EPA approved and incorporated the North Coast District 

PSD program into the California State Implementation Plan.  40 C.F.R. 

§ 52.270(b)(2).  Accordingly, PSD permits issued by the North Coast District are 

permits issued “by an approved State.”  The North Coast District granted a PSD 

permit for the Humboldt Bay Repowering Project pursuant to its SIP-approved 

rules.  Consequently, the EAB has no jurisdiction to hear challenges and objections 

to the North Coast District’s issuance of the Humboldt Bay Repowering Project 

PSD permit.   

III. THE EAB HAS NO JURISDICTION TO HEAR AN APPEAL OF THE  

TITLE V ELEMENTS OF THE PERMIT 

To the extent that Petitioner may have included in his appeal any challenges 

to the Title V aspects of the permit issued by the North Coast District for the 

Humboldt Bay Repowering Project, the EAB also lacks jurisdiction to review any 

such issues.   

Title V of the Clean Air Act requires certain stationary sources of air pollution 

to obtain permits from state air pollution agencies. See CAA § 503 (42 U.S.C. 

§ 7661b).  EPA has adopted regulations governing issuance of Title V permits by 

state and local permitting authorities (40 C.F.R. Part 70) and by EPA (40 C.F.R. 

Part 71).  With regard to the federal program, 40 C.F.R. Section 71.11(l) provides a 

right of appeal to the EAB from a federal Title V operating permit decision, and 

section 71.10(i) provides a right of appeal to the EAB from a Title V operating 

permit that was issued by a state, tribal, local or other authority pursuant to a 

delegation of authority from EPA.  However, there is no right of appeal to the EAB 

from a permit issued by a state with an EPA-authorized state program pursuant to 

40 C.F.R. Part 70.  See In re: Kawaihae Cogeneration Project, PSD Appeal Nos. 

96-9, 96-10, 96-11, 96-14, & 96-16, (7 E.A.D. 107, fn.1, fn.5); In re Alcoa-Warrick 

Power Plant, PSD Appeal No. 02-14, March 5, 2003, Unpub.Op. at 3.  Since the 
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North Coast District’s Title V permitting process is such an approved program, 

Petitioner has no right of appeal to the EAB, and any such appeal must be 

dismissed.   

IV. ADEQUATE REMEDIES ARE AVAILABLE UNDER STATE LAW 

California law establishes remedies that Mr. Simpson could have sought for 

redress of alleged permitting errors by the North Coast District or the California 

Energy Commission.  Specifically, California law authorizes requests for 

administrative review of local air district permit decisions as follows:  

Within 30 days of any decision or action pertaining to the issuance of a 

permit by a district, or within 30 days after mailing of the notice of issuance 

of the permit to any person who has requested notice, or within 30 days of 

the publication and mailing of notice provided for in Section 1 of Chapter 

1131 of the Statues of 1993, any aggrieved person who, in person or 

through a representative, appeared, submitted written testimony, or 

otherwise participated in the action before the district may request the 

hearing board of the district to hold a public hearing to determine whether 

the permit was properly issued.  Except as provided in Section 1 of Chapter 

1131 of the Statutes of 1993, within 30 days of the request, the hearing 

board shall hold a public hearing and shall render a decision on whether the 

permit was properly issued.   

California Health & Safety Code § 42302.1.  Appeals of the terms and conditions of 

California Energy Commission actions are directly appealable to the California 

Supreme Court.  Cal. Public Resources Code, § 25531(a).  Accordingly, adequate 

remedies exist under state law for any permitting errors that may have been made. 

V. PETITIONER’S RELIANCE ON THE RUSSELL CITY DECISION IS 

MISPLACED 

Mr. Simpson, apparently a resident of Hayward, California, previously 

petitioned the EAB to review a PSD permit issued by the Bay Area Air Quality 
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Management District (“BAAQMD”) to Russell City Energy Center for operation of a 

natural gas-fired electric power generating facility.  In Re Russell City Energy 

Center, PSD Appeal No. 08-01 (EAB, July 29, 2008) 13 E.A.D. __.  In contrast to 

the North Coast District, BAAQMD issues permits under the federal PSD program, 

pursuant to a delegation agreement with the EPA.  (Order, fn. 1)  The EAB 

remanded the Russell City permit to BAAQMD, finding the public notice and 

participation provisions of 40 C.F.R. § 124.10 had not been met.   

While the Petition for Review incorrectly claims that the “only notice 

regarding Air Quality was a press release from PG&E,” (Petition, p. 4), Petitioner 

has not alleged that the North Coast District failed to provide notice by publication, 

nor that Petitioner had provided comments on the proposed permit and sought a 

public hearing.  Furthermore, because of the fundamental difference between the 

BAAQMD’s issuance of PSD permits (by delegation from EPA, under federal law) 

as compared to North Coast District’s issuance (pursuant to an EPA-approved SIP, 

under state law), the EAB has no jurisdiction to examine the permit at issue – 

including any allegations concerning the North Coast District’s provision of notice 

thereof.  Regardless of whether there were any purported deficiencies in the public 

notice, hearing, or participation process regarding the Humboldt Bay Repowering 

Project, Mr. Simpson has chosen the wrong forum in which to air his grievances.  

Accordingly, his reliance on the Russell City decision is misplaced.   

VI. CONCLUSION. 

The North Coast District’s issuance of a PSD permit for the Humboldt Bay 

Repowering Project was performed properly under its SIP-approved PSD permit 

program.  Should Mr. Simpson or any other person wish to challenge the 

procedural or substantive propriety of the PSD permit, such a petition cannot 

properly come before the Environmental Appeals Board given the limits on the 

Board’s authority under 40 C.F.R. Part 124.  Accordingly, PG&E respectfully 

requests that the Board promptly dismiss PSD Appeal 08-08 in its entirety, 
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